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By the Board:
This case now conmes up on the foll ow ng notions:

1. Opposer’s conbined notion (filed January 5, 2005 via
certificate of mailing)! for reconsideration of the
Board's order dated Decenber 7, 2004 and to extend
its time to respond to applicant’s discovery

requests;? and

! pposer’s conbi ned notion bears a nail-roomdate stanp of
January 24, 2005, the date the notion was received in the Ofice.

2 (pposer’s conbined notion was filed after its time to respond
to applicant’s discovery requests had expired. Therefore,

al though styled (in part) as a “notion to extend,” opposer’s
conbi ned notion is technically a notion to reopen and for
reconsideration. See Fed. R Cv. P. 6(b); and TBMP §
509.01(b) (1) (2d ed. rev. 2004).

The Board further notes that opposer’s “Notice to the Board,”
filed Decenber 13, 2004 in support of its notion for sumary
judgnent is noot, inasnmuch as opposer’s notion for summary
j udgnent was deni ed on Decenber 7, 2004.



2. Applicant’s nmotion (filed January 18, 2005) for
di scovery sancti ons.
Opposer’s conbi ned notion has been fully briefed. Opposer
did not file a response to applicant’s notion.?3

Opposer' s Request For Reconsi deration

The Board' s order of Decenber 7, 2004, inter alia,
deni ed opposer’s request to anend its notice of opposition
to change the goods in connection wth which opposer asserts
it has used its mark. Opposer contends that the Board erred
i n denyi ng opposer’s notion, arguing that applicant woul d
not be prejudiced by the anmendnent.

Cenerally, the prem se underlying a notion for
reconsi deration, nodification or clarification under
Trademark Rule 2.127(b) is that, based on the facts before
it and the prevailing authorities, the Board erred in
reaching the order or decision it issued. Such a notion may
not properly be devoted sinply to a reargunent of the points
presented in a brief on the original notion. See TBWMP § 518
(2d ed. rev. 2004).

We find that opposer has nerely reargued its position
on reconsi deration of the Board’ s order denying opposer’s

nmotion to anend. W further find no error in our ruling.

3 Wil e opposer did not file a response to applicant’s notion, we
have exerci sed our discretion to consider the notion on its
nmerits in light of the parties’ briefing of opposer’s conbined
request for reconsideration and notion to “extend” (technically a
notion to reopen, see footnote 2).



Accordi ngly, opposer's request for reconsideration is
her eby deni ed. *

Opposer’s Motion to Reopen Its Tine to Respond to
Applicant’s Discovery Requests

The showi ng that nust be nade to reopen a prescribed
time under the Federal Rules of Civil Procedure is set forth
at Rule 6(b), nade applicable to Board proceedi ngs by
Trademark Rule 2.116(a), and provides for an enl argenent of
time after the expiration of the specified tinme period,
“where the failure to act was the result of excusable
negl ect.”

In Pioneer Investnent Services Conpany v. Brunsw ck
Associates Limted Partnership, 507 U S. 380 (1993), as
di scussed by the Board in Punpkin, Ltd. v. The Seed Cor ps,
43 USPQ2d 1582 (TTAB 1997), the Suprene Court clarified the
meani ng and scope of “excusable neglect,” as used in the
Federal Rules of Civil Procedure and el sewhere. The Court
hel d that the determ nation of whether a party's neglect is
excusabl e is:

at bottom an equitabl e one, taking account of
all relevant circunstances surrounding the

* Opposer al so requests reconsi deration of the Board s order
granting it six days additional discovery. Wile technically
that part of opposer’s notion is one to reopen its discovery
period, rather than to reconsider the original ruling, the
distinction is inmaterial. COpposer’s notion to reopen its

di scovery period is denied as noot in light of the rulings nade
herein, see infra, with respect to opposer’s notion to reopen its
time to respond to applicant’s discovery requests and applicant’s
notion for sanctions.



party's om ssion. These include. . . [1] the
danger of prejudice to the [nonnmovant], [2] the
I ength of the delay and its potential inpact on
judicial proceedings, [3] the reason for the
del ay, including whether it was within the
reasonabl e control of the novant, and [4]

whet her the novant acted in good faith.

Pi oneer, 507 U.S. at 395. In subsequent applications of
this test, several courts have stated that the third Pioneer
factor, nanely the reason for the delay and whether it was
within the reasonable control of the novant, m ght be
considered the nost inportant factor in a particul ar case.
See Punpkin, supra at footnote 7 and cases cited therein.
Turning first to the third (and nost inportant) Pioneer
factor, the reason for the delay and whether it was within
opposer’s control, opposer contends that a famly energency

prevented its “representative,” Leo Stoller, fromrespondi ng

to applicant’s discovery requests within the tine set by the
Board. (Qpposer, in its brief, states:

“During the period in which the Opposer’s response
to Applicant’s notion to conpel was due, the
representative of the Qpposer, Leo Stoller’s 85
year old nother had a heart attack.. Leo Stoller
is his nother’s primary care giver and was unabl e
to respond to the Board's order of Decenber 7,
2004 as a result of the nmedical condition of Leo
Stoller’s nother. Leo Stoller is presently
engaged in the process of locating a long-term
care facility for his nother who is now unable to
care for herself.”

Opposer’s Mdtion for Reconsideration of Board Order Dated

Decenber 7, 2004 and Request for an Extension of Tine,”

p. 2.



Appl i cant argues that opposer’s assertions |ack “even
cursory evidentiary show ngs” such as specific dates or
details about M. Stoller’s nother’s condition.
Specifically, applicant notes that none of opposer’s
statenments have been authenticated. Applicant's Opposition
To Opposer's Mdtion For Reconsideration And Qpposer's
“Request” For An Extension O Tine, p. 3.

While we are not unsynpathetic to the demands a famly
energency may put on individual famly nenbers, we agree
with applicant that there is a total |ack of specificity in
the argunents presented in opposer's brief and di screpancies
anong the facts reported concerning the nature of the famly
energency and the involved dates. A party noving to reopen
its time to take required action “nust set forth with
particularity the detailed facts upon which its excusabl e
neglect claimis based; nere conclusory statenents are
insufficient.” TBWMP 8 509.01(b); see authorities cited in
t hat section.

Significantly, this lack of specificity prevents us
fromknow ng the direct inpact on this proceeding of M.
Stoller’s famly energency during the critical weeks of
Decenber 2004. By Decenber 15, 2004, the date opposer
clainms to have received the Board s Decenber 7, 2004 order,
M. Stoller was already aware that his nother’s needs woul d

require attention. Nonethel ess, opposer did not contact



applicant’s counsel to request applicant’s consent to an
extension, or file an unconsented request for nore tine with
the Board. Opposer did not attenpt even a partial response
to applicant's interrogatories or docunent production
requests, and when opposer did file its notion to reopen,
any such responses were notably absent.

Further, M. Stoller’s lack of candor regarding
critical dates is disquieting. None of M. Stoller’s clains
have been verified by way of an affidavit or decl aration.
As was made explicit in our order dated Cctober 10, 2003,

t he opposer herein is Central Mg. Co., a Del awnare
corporation, and not Leo Stoller, an individual. A
corporation cannot act on its own; it nust operate through
its agents. In the absence of a verified statenent froma
corporate officer or director, the record consists of M.
Stoller’s argunents only.

Accordingly, application of the third Pioneer factor
wei ghs agai nst a finding of excusable negl ect.

The second Pioneer factor, the length of the delay and
its potential inpact on judicial proceedings, also favors
applicant. Opposer has now been ordered to respond to
applicant’s discovery requests on three occasions, tw ce as
a result of notions to conpel filed by applicant. Most
recently, on Decenber 7, 2004, the Board ordered opposer to

respond to applicant’s discovery requests by Decenber 27,



2004. Qpposer’s notion to reopen this termdid not reach
the Board until January 24, 2005, nore than one nonth |ater.
The delay in prosecution of this case has been detrinental
to the orderly admnistration of the opposition process.
See Atlanta-Fulton County Zoo, Inc. v. DePal ma, 45 USPQd
1858, 1860 (TTAB 1998) (opposer’s inattention to set schedul e
adversely inpacted adm ni strati on of case; opposer's notion
to reopen the discovery and testinony periods denied);
Pol yj ohn Enterprises Corporation v. 1-800-Toilets, Inc. 61
USPQ2d 1860 (TTAB 2002) (“calculation of the |ength of the
del ay in proceedings al so nust take into account the
addi tional, unavoi dable delay arising fromthe tinme required
for briefing and deci ding such notions;” petitioner’s notion
to reopen discovery denied). It is, after all, opposer who
brought this action against the applicant three years ago,
and in so doing, “took responsibility for noving forward on
t he established schedule.” Atlanta-Fulton, supra, p. 1860.

As regards the remaining Pioneer factors, we find no
specific prejudice to applicant and no specific evidence of
a bad faith attenpt by opposer to delay this case.

Havi ng carefully applied the Pioneer factors to this
case, we find that opposer’s delay was not the result of
excusabl e neglect. Accordingly, opposer’s notion to reopen

i s denied.



Applicant's Mtion for Sanctions

Appl i cant noves the Board for an order granting it
di scovery sanctions under Trademark Rule 2.120(g), on the
ground that opposer has not conplied with the Board s order
directing it to respond to applicant’s interrogatories and
requests for production of docunents.

Opposer filed | ate responses to applicant’s discovery
requests together with opposer’s reply brief in support of
its conmbined notion to reopen and for reconsideration.
However, the Board has determ ned that opposer’s failure to
conply with the Board' s Decenber 7, 2004 order was not the
result of excusabl e neglect, and has deni ed opposer’s notion
to reopen the tinme wthin which opposer may conply. In view
t hereof, opposer’s | ate responses have not been consi dered
or entered into the record in this case.

Accordi ngly, we hold that opposer has not conplied with
the Board s Decenber 7, 2004 order; applicant’s notion for
di scovery sanctions is hereby granted; judgnent is hereby
ent ered agai nst opposer and the opposition is hereby

di sm ssed with prejudice.?®

- 00o0-

® Opposer is remnded of the strict requirements for filing any
request for reconsideration of a Board order. See Trademark Rul e
2.127(b) and Fed. R Cv. P. 11.



